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Re: United States v. Asif Merchant 

 Criminal Case No. 24-362 (EK) 

 

Dear Judge Komitee: 

 

The government respectfully submits this motion to admit text messages 

regarding the defendant’s payment of $5,000 to individuals he believed were hitmen for his 

murder-for-hire plot.  For the reasons described below, the text messages are admissible, and the 

government’s motion should be granted. 

I. The Relevant Text Messages 

In June 2024, after meeting with an undercover law enforcement agent (“UC-

1”)—a person the defendant believed was a hitman—the defendant urgently attempted to obtain 

$5,000 to pay the hitmen in furtherance of the defendant’s murder plot.  In particular, the 

defendant contacted his uncle in Pakistan and two of his cousins who lived in Tanzania (Ali 

Vakil Hyderi and Hasnain Hyderi), and requested they send him the $5,000.   

The government anticipates seeking to introduce two WhatsApp message chains 

from a device belonging to one of the defendant’s relatives which was obtained by the Federal 

Bureau of Investigation in Tanzania. 

The first message chain is between Ali Vakil and Hasnain regarding the 

defendant’s request and is attached hereto as Government Exhibit (“GX”) 1301.1.  These 

messages include the following categories of non-hearsay material: (a) a forwarded screenshot of 

Ali Vakil’s conversation with the defendant; (b) forwarded voice messages sent to Ali Vakil by 

the defendant; (c) pictures; (d) a contact card; and (e) commands giving directions about what 

should be done. 
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that some of the conduct involved in the attempted offense occurred outside the United States.  

GX 1301.1 and 1301.2 make the fact that the defendant was attempting to obtain $5,000 from 

overseas more probable, and such facts are clearly of consequence in determining the action.  See 

Fed. R. Evid. 401.   

In addition, as described below, the text messages in GX 1301.1 and 1301.2 

contain messages that are either (1) not offered for their truth; (2) constitute questions or 

commands, which are not hearsay; (3) contain the defendant’s own statements, which are not 

hearsay under Federal Rule of Evidence 801(d)(2)(A); (4) are pictures, and therefore not 

statements; and (5) otherwise place the admissible statements in context.  Therefore, the text 

messages are admissible. 

A. Government Exhibit 1301.1 Is Admissible Non-Hearsay  

GX 1301.1 contains admissible non-hearsay because it contains non-hearsay 

commands, questions, the defendant’s own statements, and messages which are either not 

offered for their truth or do not contain statements at all. 

GX 1301.1 is a WhatsApp message exchange between Ali Vakil and Hasnain 

from approximately June 18 to 21, 2024.  In this chain, Ali Vakil and Hasnain discussed the 

defendant’s request for $5,000.  See GX 1301.1.  The government seeks to admit the following 

portions of this message exchange: 

Page 3: In a series of messages, Ali Vakil asks Hasnain whether anything 

happened with the defendant’s work, asks how he should reply to the defendant, and forwards 

Hasnain a screenshot of his own separate WhatsApp message exchange with the defendant.  

These messages are not hearsay because they are questions and not statements offered for their 

truth.  See United States v. Coplan, 703 F.3d 46, 84 (2d Cir. 2012) (“[A]s a matter of law, 

questions are not ‘assertions’ within the meaning of Rule 801.”).  The screenshot of Ali Vakil’s 

WhatsApp message is also not hearsay because it is not offered for the truth of the matter 

asserted and is a portion of the defendant’s own statements.  The contents of this screenshot are 

also contained on Pages 2-3 of GX 1001.1, a WhatsApp exchange between the defendant and Ali 

Vakil. 

  Page 6 to 7:  In this portion of the exchange, Hasnain instructs Ali Vakil to “talk 

to Kokab Mamu” because the hawaladar is not responding.  Ali Vakil then forwards Hasnain a 

voice message he received from the defendant and Hasnain responds “ok.”  These messages are 

not hearsay because they are either not being offered for their truth, see Dupree, 706 F.3d at 136 

(“[A] statement is not hearsay where . . . it is offered, not for its truth, but to show that a listener 

was put on notice.”), are commands and not assertions, see Bellomo, 176 F.3d at 586 

(“Statements offered as commands or threats or rules directed to the witness, rather than for the 

truth of the matter asserted therein, are not hearsay), or are the defendant’s own statements, see 

Fed. R. Evid. 801(d)(2)(A) (providing that an opposing party’s statement is not hearsay). 

  Pages 16 and 19 to 20: These sections of the WhatsApp exchange do not contain 

any messages.  Instead, they comprise call notifications showing voice calls back and forth 

between Ali Vakil and Hasnain. 
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Pages 1-2: In these messages, Hasnain asks Moeen where he is located and, when 

Moeen states that he is in India, Hasnain asks him to give a rate for a monetary transaction.  

Hasnain then exchanges greetings with Moeen and asks him if he is available for a phone call.  

These messages, which contain questions and not assertions, are not hearsay.  Coplan, 703 F.3d 

at 84.  (Notably, the government does not expect to rely on the truth of Moeen’s assertion that he 

was in India, except to show Hasnain’s response).   

Pages 3-4: In these messages, Hasnain sends Moeen a voice message asking him 

to answer the phone.  He then again asks Moeen to provide the rate for a monetary transaction.  

These messages contain questions, not statements, and are not hearsay.  The WhatsApp exchange 

then shows a series of phone calls from Hasnain to Moeen. 

Pages 5-6: This section of the exchange contains a message in which Hasnain 

asks Moeen for his location, forwards him Nadeem Ali’s contact information, and sends him a 

photograph of a $1 dollar bill.  These messages do not contain statements offered for the truth of 

the matter asserted and are therefore not hearsay. 

Pages 7-8: These messages contain a dollar amount, commands from Moeen 

giving directions for how to proceed with a hawala transaction and Nadeem Ali’s contact 

information.  This information is not hearsay because it is either a command or not being offered 

for its truth.  One message from Hasnain, stating that the “payment has not been made,” provides 

context for the other statements in this section of the exchange.   

Pages 9-13: This portion of the exchange contains messages with financial 

transaction rates, contact information for Firoz Nagaria, a forwarded voice message from the 

defendant, a photograph of a $1 bill, and questions and commands from Hasnain.  These 

messages either contain the defendant’s own statements or are not offered for the truth of the 

matter asserted.  Therefore, they are not hearsay. 
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IV. Conclusion 

Accordingly, as described above, GX 1301.1 and 1301.2 are relevant under Rule 

401, comprise non-hearsay evidence, and should be admitted at trial. 

Respectfully submitted, 

 

JOSEPH NOCELLA, JR. 

United States Attorney 

 

By:           /s/                                            

Sara K. Winik 

Gilbert M. Rein 

Nina C. Gupta 

Assistant U.S. Attorneys 

(718) 254-7000 

 

cc: Clerk of the Court (EK) (by ECF) 

 Defense Counsel (by email and ECF) 
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